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“A comprehensive estate plan should do far more than 
simply create a blueprint for the disposition of your estate 

assets when you die.” 
 

http://www.kobricklaw.com/
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 In fact, a well thought-out estate plan can help protect your assets while 

you are alive, grow those assets for the future, and ensure that those assets 

provide for loved ones when you are gone. In order to accomplish these 

goals, a number of important factors must be considered when you create 

your estate plan, including the tax implications of many of the choices you 

make in your estate plan.  

Specifically, your estate’s potential exposure to federal gift and estate tax 

should be considered and tax avoidance strategies incorporated into the 

plan to limit that exposure. The first step is to make sure you understand 

how the federal gift and estate tax works. Your next step should then be to 

incorporate tax avoidance strategies into your estate plan to help you 

reduce, if not eliminate, your estate’s exposure to gift and estate tax. Part II 

of this two part series will focus on those strategies. 
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WHAT IS THE FEDERAL GIFT AND ESTATE TAX? 

 The federal gift and estate tax is a tax that is levied on the value of gifts a 

taxpayer makes during his/her lifetime and/or at the time of death. In 

essence, it is a tax on the transfer of wealth. Because it would be 

impractical, if not impossible, to attempt to levy a tax on every individual 

gift made during a 

taxpayer’s lifetime, the 

Internal Revenue 

Service, or IRS, 

effectively requires a 

taxpayer’s estate to “pay-

up” after death. 

This reconciliation is 

accomplished during the 

probate process, which is the legal process that follows the death of a 

taxpayer. During probate, all assets owned by you at the time of death must 

be identified, located, valued, and inventoried. The value of those assets, 

combined with the value of all gifts made during your lifetime, is potentially 

subject to federal gift and estate tax. Assume, for example, that you 

transferred property valued at $4 million to your children while alive and 

left estate assets worth an additional $5 million at the time of your death. 

Federal gift and estate tax could potentially be levied on the combined total 

of $9 million. 
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HOW ATRA CHANGED THE LIFETIME EXEMPTION 

 Not all estates incur gift and estate tax because an estate’s value must 

exceed the “lifetime exemption” limit before the tax attaches. Historically, 

the lifetime exemption limit was subject to change – and did so frequently. 

In the year 2000, for example, the lifetime exemption was set at $675,000. 

Just five years later, 

however, the limit had 

been increased to $1.5 

million. Moreover, the 

gift and estate tax rate 

also fluctuating, from as 

high as 70 percent in 

the early 1980s to as 

low as 35 percent in 

2010. Understandably, 

the fluctuating limit 

and rate made estate 

planning difficult. 

Fortunately, the 

American Taxpayer 

Relief Act of 2013 

permanently set both 

the lifetime exemption limit and the tax rate. The exemption limit was set 

at $5 million with an annual adjustment each year for inflation, making the 

limit $5.43 million for 2015. In addition, the tax rate was set at 40 percent. 
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Without any additional exemptions or exclusions, your $7 million estate 

would then owe $1.428 million calculated as follows: 

• $4 million in lifetime gifts + $5 million in assets at death = $9 million 

• $9 million - $5.43 million (lifetime exemption limit) = $3.57 million 

• $3.57 million x 0.40 (tax rate) = $1.428 million 

 

  

USING THE UNLIMITED MARITAL DEDUCTION 

 

If you are married, you may wonder about using the unlimited marital 

deduction to avoid paying gift and estate taxes completely. The unlimited 

marital deduction does live up to its name in that you can transfer an 

unlimited amount of assets to a spouse at the time of your death tax-free; 

however, doing so typically over-funds your spouse’s estate. Therefore, all 

you have really accomplished is prolonging the inevitable and potentially 

missed out on tax avoidance opportunities. Imagine, for instance, that your 

spouse also owns assets valued at $4 million. Gifting everything in your 

estate to your spouse allows your estate to avoid gift and estate tax because 

your lifetime gifts were below the lifetime exemption limit; however, your 

spouse’s estate is not valued at $10 million – well over the lifetime 

exemption limit. 
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WHAT IS PORTABILITY? 

 Portability is another benefit bestowed on married couples that allows you 

to use any unused portion of your spouse’s lifetime exemption amount for 

your estate when you die. In our example, let’s continue with the premise 

that you left everything to your spouse when you died using the marital 

deduction. Your lifetime gifts were valued at $4 million so to avoid paying 

gift taxes on those gifts you would use $4 million out of your $5.43 million 

lifetime exemption, leaving $1.43 million unused. That $1.43 million is 

“ported” over to your spouse. Your spouse now has his/her lifetime 

exemption amount of $5.43 million plus your unused amount of $1.43 for a 

grand total of $6.86 million. Therefore, your spouse’s estate would only be 

taxed on $3.14 million ($10 million - $6.86 million = $3.14 million). At a 
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tax rate of 40 percent, his/her estate would incur a federal gift and estate 

tax of $1.256 million.  

 

 

If you are concerned about your estate’s potential exposure to federal gift 

and estate tax, be sure to consult with an experienced New York estate 

planning attorney. In addition, please be sure to read Part II of this series – 

Federal Gift and Estate Tax – Incorporating Tax Avoidance Strategies into 

Your Estate Plan. 

 

 

Tax Foundation, Federal Estate and Gift Tax Rates, Exemptions, and 

Exclusions 

IRS, Estate and Gift Taxes 

Bankrate, Estate Tax and Gift Tax Amounts 

Forbes, IRS Raises Limit on Tax-Free Lifetime Gifts for 2015  
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http://taxfoundation.org/article/federal-estate-and-gift-tax-rates-exemptions-and-exclusions-1916-2014
http://taxfoundation.org/article/federal-estate-and-gift-tax-rates-exemptions-and-exclusions-1916-2014
http://taxfoundation.org/article/federal-estate-and-gift-tax-rates-exemptions-and-exclusions-1916-2014
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Estate-and-Gift-Taxes
http://www.bankrate.com/finance/taxes/estate-tax-and-gift-tax-amounts.aspx
http://www.forbes.com/sites/deborahljacobs/2014/10/30/irs-raises-limit-on-tax-free-lifetime-gifts-for-2015/
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About the Attorneys 

 

Saul Kobrick 

Saul Kobrick is an attorney licensed to practice law in the State of New 
York and the owner , senior partner and founder of The Law Offices of 
Kobrick & Moccia.  Mr. Kobrick is licensed to practice law in all courts 
of New York State, as well as in the Federal District Courts for the 
Southern and Eastern Districts of New York. He is a member of the 
New York State Bar Association as well as a member of the American 

Academy Estate Planning Attorneys. Mr. Kobrick is also a member of the National 
Academy of Elder Law Attorneys. 

 
Experience 
 
Prior to founding his Garden City Law Firm in 1992, Mr. Kobrick has for many years, 
practiced law both as a Sole Practitioner, and in partnership in New York City. His 
practice focuses on elder law, wills, trusts and estate planning. Mr. Kobrick provides  
quality Estate Planning and Elder Law services to residents of Nassau County, 
Westchester County and Suffolk County. 
 

Anthony M. Moccia 

Anthony M. Moccia  is an attorney licensed to practice law in the State 
of New York and Partner of The Law Offices of Kobrick & Moccia.  Mr. 
Moccia is licensed to practice law in all courts of New York State, as 
well as in the Federal District Courts for the Southern and Eastern 
Districts of New York. He is a member of the New York State Bar 
Association.    

 
 
Experience 
 
Mr. Moccia joined the Law Firm in 2006. As a law clerk and became partner in January 
of 2015.  Mr. Moccia speaks regularly to residents of Nassau County, Suffolk County, 
and Westchester County about estate planning, wills, trusts, and Medicaid planning.   
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Phone: (631) 941-3400 
Fax: (516) 248-7606 

HARRISON 
600 Mamaroneck Avenue 
4th Floor 
Harrison, NY 10528 
Phone: (914) 701-0777 
Fax: (516) 248-7606 


