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If you are a member of the Lesbian, Gay, Bi-Sexual, and Transgender, or 

LGBT, community, or a supporter, you already know the struggle that has 

gone on now for decades to provide equal rights under the law to members 

of the community. Although great strides have been made in recent years, 

there is still a long way to go before discrimination, both legal and societal, 

is completely banished.  

In the meantime, if you are part of same-sex couple it is imperative that you 

take proactive steps to protect you, your partner, and your family in the 

event of your death or incapacity. The way to accomplish this is through 

creating a comprehensive estate plan that allows you to do what the law 

may not yet do automatically. 

 

THE HISTORY OF SAME-

SEX MARRIAGE IN THE 

UNITED STATES 

What most people outside of the 

LGBT community don’t realize is 

that prior to the 1970s same-sex 

marriage was not forbidden in any of 

the states. In fact, state marriage 

laws did not specify that marriage 

was limited to a man and woman, 

largely because it did not occur to 

anyone that a same-sex couple 
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would ever try and marry. It wasn’t until 1973 that Maryland became the 

first state to actually ban marriage between same-sec couples. That ban was 

the catalyst for two decades worth of similar bans and constitutional 

amendments prohibiting same-sex marriage throughout the United States. 

In 1996, President Clinton signed the “Defense of Marriage Act” (DOMA) 

into law, effectively providing the federal stand on the issue of same-sex 

marriage by including a definition of marriage within the act that stated 

marriage is “between a man and a woman.” Not only did that provide the 

states with the “green light” to create, or continue, same-sex marriage bans, 

but it also effectively made same-sex partners ineligible for an estimated 

1000 federal benefits that married couples enjoy, ranging from tax cuts to 

medical insurance and retirement benefits. 

THE DEATH OF DOMA 

The LGBT community, and their growing number of supporters, spent the 

next decade and a half trying to get rid of the DOMA definition of marriage. 

Ironically, it was an estate planning issue that finally led to the downfall of 

DOMA. In the case of U.S. vs. Windsor, Edith Windsor challenged an IRS 

ruling that required her to pay taxes on her inheritance after her same-sex 

spouse died. The elderly couple were legally married in Canada and lived in 

New York at the time of her spouse’s death. Their marriage was recognized 

by the State of New York at the time. The IRS, however, did not allow the 

marital deduction to apply to Windsor’s inheritance from her late spouse 

and, in turn, asserted that she owed a hefty tax bill. Windsor fought the 

ruling all the way to the U.S. Supreme Court, arguing that DOMA’s 

definition of marriage was unconstitutional. The Supreme Court heard 

arguments in 2013 and agreed with Windsor, finding that “Section 3 of the 
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Defense of Marriage Act is unconstitutional as a deprivation of the equal 

liberty of persons that is protected by the Fifth Amendment.” 

NEW YORK AND THE LGBT COMMUNITY TODAY 

New York has been at the forefront of the fight for same-sex marriage 

rights, having recognized same-sex marriages performed in other countries 

or states for many years. In 2011, New York also became the seventh 

jurisdiction to legalize same-sex marriages performed within the state when 

it passed a marriage bill that year. 

 

SAME-SEX MARRIAGE IN THE UNITED STATES TODAY 

As of 2015, 37 states currently 

accept same-sex marriage; 

however, many of those states also 

have legislation pending that 

challenges the law or amendment 

that made same-sex marriage 

legal in the state. While it appears 

in recent years that the U.S. 

Supreme Court is inclined to 

uphold same-sex marriage laws, it 

is impossible to know what the 

future will bring.  
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IF I LIVE IN NEW YORK, AREN’T MY SPOUSE AND I 

PROTECTED? 

If you live in the State of New York, or any other state in which same-sex 

marriage legal, and you are 

legally married, you 

currently enjoy all the same 

benefits and protections 

that any other married 

couple enjoys. Hopefully, 

the states of same-sex 

marriages will not suffer 

any set-backs in the years 

to come; however, it is 

always better to be safe 

than sorry. Moreover, if you and your spouse move to state that does not 

recognize your marriage you will once again need to depend on another 

source to protect you, such as your estate plan. Finally, even opposite sex 

married couples are wise to use their estate plan to provide an extra layer of 

protection for their spouse and family above and beyond what the law 

provides. 

 

If you are a member of the LGBT community and wish to ensure that you, 

your partner, and your family, are protected, please consult with your New 

York estate planning attorney about incorporating some LGBT strategies 

into your estate plan. For more information about some of those strategies, 
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please see Part II in this series – LGBT Estate Planning – What Should Be 

Included in My Estate Plan? 

 

 

Freedom to Marry, New York 

GLAD, Legal Planning for Same-Sex Couples 

NOLO, 6 Estate Planning Issues for Gay and Lesbian Couples 

http://www.freedomtomarry.org/states/entry/c/new-york
http://www.glad.org/uploads/docs/publications/legal-planning-couples.pdf
http://www.nolo.com/legal-encyclopedia/six-key-estate-planning-issues-gay-lesbian-couples.html
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 About the Attorneys 

 

Saul Kobrick 

Saul Kobrick is an attorney licensed to practice law in the State of New 
York and the owner , senior partner and founder of The Law Offices of 
Kobrick & Moccia.  Mr. Kobrick is licensed to practice law in all courts 
of New York State, as well as in the Federal District Courts for the 
Southern and Eastern Districts of New York. He is a member of the 
New York State Bar Association as well as a member of the American 

Academy Estate Planning Attorneys. Mr. Kobrick is also a member of the National 
Academy of Elder Law Attorneys. 

 
Experience 
 
Prior to founding his Garden City Law Firm in 1992, Mr. Kobrick has for many years, 
practiced law both as a Sole Practitioner, and in partnership in New York City. His 
practice focuses on elder law, wills, trusts and estate planning. Mr. Kobrick provides  
quality Estate Planning and Elder Law services to residents of Nassau County, 
Westchester County and Suffolk County. 
 

Anthony M. Moccia 

Anthony M. Moccia  is an attorney licensed to practice law in the State 
of New York and Partner of The Law Offices of Kobrick & Moccia.  Mr. 
Moccia is licensed to practice law in all courts of New York State, as 
well as in the Federal District Courts for the Southern and Eastern 
Districts of New York. He is a member of the New York State Bar 
Association.    

 
 
Experience 
 
Mr. Moccia joined the Law Firm in 2006. As a law clerk and became partner in January 
of 2015.  Mr. Moccia speaks regularly to residents of Nassau County, Suffolk County, 
and Westchester County about estate planning, wills, trusts, and Medicaid planning.   
 
 
GARDEN CITY 
1305 Franklin Avenue 
Suite 170 
Garden City, NY 11530 
Phone: (516) 248-9500 
Fax: (516) 248-7606 
 

HAUPPAUGE 
150 Motor Parkway 
Suite 401 
Hauppauge, NY 11788 
Phone: (631) 941-3400 
Fax: (516) 248-7606 
 

HARRISON 
600 Mamaroneck Avenue 
4th Floor 
Harrison, NY 10528 
Phone: (914) 701-0777 
Fax: (516) 248-7606 
 


