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“While the division of your estate assets at the time of your 
death will likely be your primary focus in your estate plan,  

a number of other interrelated concerns can also be 
addressed in a well drafted estate plan.” 

http://www.kobricklaw.com/
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A comprehensive estate plan should incorporate a number of important 

goals and objectives. While the division of your estate assets at the time of 

your death will likely be your primary focus in your estate plan, a number of 

other interrelated concerns can also be addressed in a well drafted estate 

plan. For example, your estate plan may also include probate and tax 

avoidance strategies along with retirement and business succession 

planning. Another important consideration for anyone creating an estate 

plan is incapacity planning. Whether you are just out of college starting a 

new job or you are well into your golden years, incapacity planning is 

something that should be incorporated into your estate plan to ensure that 

your wishes are honored and your loved ones are protected in the event of 

your incapacity. 
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WHY DO I NEED AN INCAPACITY PLAN? 

When you hear 

the word 

“incapacity” you 

likely envision 

someone of 

retirement age 

who is suffering 

from Alzheimer’s 

or another age-

related dementia 

disease. Age-related dementia certainly does cause incapacity at some 

point; however, incapacity is not limited to the elderly. Incapacity can strike 

anyone at any age. A life-threatening workplace accident or catastrophic 

motor vehicle collision could cause your incapacity tomorrow. Likewise, a 

terminal illness or life-threatening disease could also cause you to become 

incapacitated long before you reach retirement age. Statistically speaking, 

you stand a one in five chance of becoming incapacitated prior to reaching 

retirement. At age 65, the odds of suffering a period of incapacity increase 

to one in two. If you are fortunate enough to live to age 80, the likelihood of 

becoming incapacitated jumps to 75 percent. Although you cannot plan for 

an unforeseen incapacitating event, you can decide what will happen to you 

and your assets should that event occur by including an incapacity plan 

within your overall estate plan. 
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WHAT HAPPENS WITHOUT INCAPACITY PLANNING? 

Frequently, the easiest way to explain why you need to do something is to 

explain what happens if you don’t do it.  The need for incapacity planning is 

often best explained in this way. Because people often prefer not to dwell on 

the possibility of their own incapacity they often have no idea what practical 

complications arise when incapacity does strike. Therefore, imagine the 

following scenario: 

You are age 35 and are currently married with two children. You earn about 

$150,000 a year at your job which allows your spouse to be a stay at home 

parent. You have a respectable investment portfolio and a small retirement 

nest egg that you hope to add to over the years to come. You purchased the 

family home before you were married and have never gotten around to 

adding your spouse’s name to the deed. Although you have a joint checking 
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and savings account, most of your investment accounts are in your name 

only because you handle the family finances.  

This scenario, or one similar, is fairly common. Now imagine that you are 

involved in a horrific car accident on the way home from work tomorrow. 

You are in a coma, leaving you incapacitated. Now consider the following 

questions and answers: 

1. Who will make decisions about your health care? Absent an 

advanced directive, which is usually included in an incapacity plan, 

there is no guarantee that the person you designate will make health 

care decision on your behalf if you are unable to make them yourself. 

Though your doctor will usually defer to the “next of kin”, if someone 

else objects (your mother, for example) a court battle could ensue.  

2. Will your wishes be honored? You may have strong feelings 

about life-sustaining measures or end of life decisions; however, 

without those wishes in writing as part of an incapacity plan they may 

not be honored. 

3. Who will control your assets? A court may end up deciding this 

through a guardianship petition. Despite being your spouse, he or she 

will not have automatic access to accounts or assets that are titled in 

your name only. To gain access and control will likely require a court 

order which takes time and money. 

How will your family pay the bills? If your incapacity lasts for more 

than a short period of time, the funds in your checking and savings account 

may be depleted. Because your investment accounts are titled in your name 

only, your spouse may not be able to pay the bills even though you have the 
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funds to do so. By the time a court order is ascertained your home could be 

in foreclosure. 

INCAPACITY PLANNING STRATEGIES 

By now it should be clear what can happen without an incapacity plan. Not 

only will your own wishes with regard to treatment potentially be ignored 

but your family and loved ones may suffer financially. All of your efforts to 

provide for your family by investing and creating a “nest egg” are 

meaningless if your family cannot access the funds when they need them. 

Although each incapacity plan is unique, there are several common 

strategies used in incapacity planning, including: 
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 Joint ownership –one simple way to provide access to assets for a 

spouse (or other individual) is to title the asset jointly. In New York, 

titling real property as tenancy by the entirety (if married) or joint 

tenants with rights of survivorship provides immediate access to the 

asset and transfers your interest in the asset directly in the event of 

your death. Bank accounts and other assets may also be titled jointly. 

 Advanced directives –a healthcare proxy allows you to appoint an 

agent who will have the legal authority to make health care decisions 

for you during your incapacity. A living will is used to express your 

wishes with regard to treatment while a “Do Not Resuscitate Order” 

tells emergency personnel that you do not want  measures taken to 

restart your heart. 

 Power of attorney –a POA can be used to grant specific or broad 

powers to an agent. If the POA is made durable it will survive your 

incapacity. 

 Revocable living trust –a revocable living trust, or RLT, provides 

you with the ability to shift control of any (or all) your assets to a 

spouse, parent, adult child, or anyone you wish. A RLT works by 

allowing you to appoint yourself as the trustee, meaning you control 

all trust assets while you are able to do so. You then appoint your 

spouse/parent/child as the successor trustee. Assets are then 

transferred into the trust. If you suddenly become incapacitated your 

successor trustee takes over without the need for court intervention. 

Control of all your assets can easily and rapidly be shifted using a 

RLT. 
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No one wants to consider the possibility of a tragic accident or illness 

causing their own incapacity; however, it does happen every day. An 

incapacity plan is the only way to ensure that you, your loved ones, and 

your assets are protected should incapacity strike you. Consult with your 

New York estate planning attorney about incorporating incapacity planning 

into your overall estate plan. 

State of New York, Planning Your Health Care in Advance 

New York State Bar Association, Living Will and Health Care Proxy Forms 

ALZ.org, Latest Facts and Figures

http://www.ag.ny.gov/sites/default/files/pdfs/publications/Planning_Your_Health_Care_in_Advance.pdf
http://www.nysba.org/willsproxyforms/
http://www.alz.org/alzheimers_disease_facts_and_figures.asp
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About the Attorneys 

 

Saul Kobrick 

Saul Kobrick is an attorney licensed to practice law in the State of New 
York and the owner , senior partner and founder of The Law Offices of 
Kobrick & Moccia.  Mr. Kobrick is licensed to practice law in all courts 
of New York State, as well as in the Federal District Courts for the 
Southern and Eastern Districts of New York. He is a member of the 
New York State Bar Association as well as a member of the American 

Academy Estate Planning Attorneys. Mr. Kobrick is also a member of the National 
Academy of Elder Law Attorneys. 

 
Experience 
 
Prior to founding his Garden City Law Firm in 1992, Mr. Kobrick has for many years, 
practiced law both as a Sole Practitioner, and in partnership in New York City. His 
practice focuses on elder law, wills, trusts and estate planning. Mr. Kobrick provides  
quality Estate Planning and Elder Law services to residents of Nassau County, 
Westchester County and Suffolk County. 
 

Anthony M. Moccia 

Anthony M. Moccia  is an attorney licensed to practice law in the State 
of New York and Partner of The Law Offices of Kobrick & Moccia.  Mr. 
Moccia is licensed to practice law in all courts of New York State, as 
well as in the Federal District Courts for the Southern and Eastern 
Districts of New York. He is a member of the New York State Bar 
Association.    

 
 
Experience 
 
Mr. Moccia joined the Law Firm in 2006. As a law clerk and became partner in January 
of 2015.  Mr. Moccia speaks regularly to residents of Nassau County, Suffolk County, 
and Westchester County about estate planning, wills, trusts, and Medicaid planning. 
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